Legal
Residential

Bankruptcy Appellate Panel to
Chapter 7 Trustees

“Carve-Out Agreements With Secured Creditors Are Presumptively
Abusive”
BY JOSEPH GARIBYAN, LEAD ASSOCIATE, PROBER & RAPHAEL

With Chapter 7

properties that debtors surrender

satisfy the secured creditor’s lien. The

bankruptcy filings

to their mortgage holders. A “short

“carve-out” is then distributed to the

down significantly

sale” occurs when a property is sold

unsecured creditors of the bankruptcy

from recent years,

at a price lower than the amount the

estate, and the Trustee keeps a

it has been a

homeowner owes on the mortgage,

percentage of the distribution. This

difficult business

and the homeowner’s mortgage lender

practice may be benign in cases where

climate for many

agrees to the “short” payoff.

the secured creditor consents and the

In return for facilitating the

unsecured creditors gain a meaningful

herein). A growing number of them

“short sale,” the Trustee negotiates a

distribution. However, some Trustees

are starting to generate business

“carve-out” of the proceeds of the sale

have used coercive measures to obtain

by attempting to “short sell” real

that would otherwise be applied to

Chapter 7 Trustees (“Trustee(s)”

CONTINUED ON PAGE 34

“The best at what they do in the country.”
– Chambers USA

With more than 150 lawyers in Washington, New York, Chicago, Los
Angeles, and London, BuckleySandler provides best-in-class legal
counsel to meet the challenges of its clients across the full range
of government enforcement actions, complex and class action
litigation and transactional, regulatory, and public policy issues.
Washington, DC
New York
Chicago
Los Angeles
London
www.buckleysandler.com | www.infobytesblog.com

CALIFORNIA MORTGAGE FINANCE NEWS

17

CHAPTER 7 TRUSTEES CONTINUES FROM PAGE 17

the secured creditor’s consent. Such

However, the bankruptcy judge

whether an asset has equity, the

tactics of coercion include delaying

rejected it. The bankruptcy judge was

trustee must determine whether there

the abandonment of fully secured real

reminded of a former Trustee that was

are valid liens against the asset and

property and opposing the secured

convicted of embezzlement and who

whether the value of the asset exceeds

creditor’s Motion for Relief from the

“had a habit of making deals with

the liens. The trustee may seek a

Automatic Stay on trivial grounds,

secured creditors even though there

‘carve-out’ from a secured creditor

which has the effect of driving up

was no equity [in the property]…”

and sell the property at issue if the

litigation costs and changing the

The bankruptcy judge further opined

‘carve-out’ will result in a meaningful

secured creditor’s calculus in favor

that he did not believe that it was the

distribution to creditors.... If the

of allowing the Trustee to sell the

appropriate role of the Trustee to sell

sale will not result in a meaningful

property. In In re KVN Corporation,

fully encumbered property.

distribution to creditors, the trustee

Inc. 514 B.R. 1 (9th Cir. B.A.P. 2014)

1

Despite the Trustee’s insistence

must abandon the asset.3

(“In re KVN Corporation” herein), the

that the transaction had the Bank’s

Ninth Circuit Bankruptcy Appellate

blessing and was fully disclosed,

that there should be a presumption

Panel (“BAP” herein) held that “short

the bankruptcy judge denied the

of impropriety for “carve-out”

sale” agreements should be reviewed

stipulation between the Trustee and

agreements based on past abuses

under a presumption of impropriety,

the Bank to sell the property.

and that such transactions need to be
reviewed with heightened scrutiny.4

but the presumption is rebuttable in
appropriate circumstances.

Furthermore, the BAP found

The Appeal
The Trustee appealed to the BAP.
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the law of any particular jurisdiction,
is not intended to be a full or complete
discussion of the topic, and should not

mutually beneficial if the Trustee is
able to offer an economically attractive

1

Id. at 3-4.
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2

Id. at 4.

3

Id. at 6.

judicial interpretation.

4

Id. at 7 (citing U.S. DOJ Exec. Office for

engaging in tactics of coercion.
Examples include unique expertise in

U.S. Trs., Handbook for Chapter 7 Trustees

selling a particular type of property,

•

at 4–14 (2012)).
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5

Id. at 8.
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6

Id.
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7

See U.S. DOJ Exec. Office for U.S. Trs.,
Handbook for Chapter 7 Trustees (2012).

36

WINTER / SPRING 2015

